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Report of the Contact Group on Regulated Prices

· The selected Members of the Contact Group on Regulated Prices were Brazil, Canada, China, European Union, Saudi Arabia and the United States.

· The Group met five times on February 22 and 24, and March 14, 16, 17.  The Group heard views from seven Members:  Argentina, Australia, Egypt, India, Japan, Korea, and Turkey.

· This report is a summary of the discussions held and is not intended to be comprehensive in scope.

· The discussions held were without prejudice to national positions of the Members of the Contact Group, which range from opposition to support for further rules on the issue of regulated prices under the new subsidies disciplines.

· The outside Members which expressed views to the Contact Group made the following points:

–
Is the amendment to the Chair's text in Article 2.1(c) necessary? 

–
If the amendment to 2.1(c) is adopted, should it be done so horizontally? 

–
What is the definition of “regulated'?

–
There could be government regulation without distortion; government regulation does 


not necessarily mean a subsidy is being provided – for example, governments may 


regulate prices pursuant to competition or social policy

–
Some argued dual pricing as such should not be addressed, while others argued it should

–
External benchmarks should only be used as a last resort and if they are used, they 


should be adjusted to reflect conditions in the domestic market

–
Use of export prices could be problematic; if export prices cannot be used, a benchmark price could be constructed
–
Construction of a benchmark price would be difficult

–
If domestic prices are not available, external benchmarks may be necessary

–
Amendment in Article 14(d) may not be broad enough to cover all possibilities

–
Changes to the chapeau of Article 14 could address the issue more broadly and avoid 


sensitivities

–
Distortion of domestic private prices can not be presumed, it must be demonstrated on a 


case-by-case basis

–
Benchmarks based on the cost of production may not be appropriate for natural 



resources

–
Focus on predominant role of the government is the right direction as opposed to the 


effects of government policy more generally
–
Chair's draft is good basis for further work as to both Articles 2.1(c) and 14(d); it would 



increase predictability, but need to examine wording


–
The existing rules are sufficient with respect to both Articles 2 and 14; no need to codify 

Appellate Body decision in Lumber IV
· Members of the Contact Group made the following points regarding the Chair's proposed amendment to 2.1(c):

· How is “regulated” defined?  

· The amendment would needlessly change the approach to examining specificity; could still find specificity by examining those that are eligible 

· A different specificity test for regulated pricing issues could be a problem
· There is a risk that introducing a new specificity concept might later be interpreted as giving guidance to other parts of the Agreement
· A different specificity test targeting price regulations is unnecessary and wrongly assumes that such measures are subsidies per se
· Nothing in the Chair’s proposed language would lead to an assumption that regulated prices are subsidies per se
· Dual-pricing practices create discrimination between domestic and foreign purchasers which cause serious trade distortive effects
· One Member suggested that perhaps the term “regulated” should be dropped and the rule be applied generally; another Member expressed dismay regarding this idea

· Conceptually, intent of amendment is appropriate; perhaps amendment should be placed in Article 2.1(a)

· Exclusion of certain groups of industries could be indicative of special treatment for some, but the language in the Chair’s text (i.e., “exclusion of firms”) is not clear on this point; would it be necessary for such groups to have common characteristics to demonstrate government intention to exclude such groups?
· Members of the Contact Group made the following points regarding the Chair's proposed amendment to 14(d):

–
What are “regulated” prices?  Under what conditions can external 
benchmarks be used?  How is the predominant role of the government to be demonstrated?  Can a hierarchy of benchmarks be established, such as in-country prices, in-country prices of similar goods, constructed prices, cost of production, export prices, etc.? 

–
Commercial prices in the domestic market should always be the first preference for 


usage as a benchmark 
–
If commercial prices are not available in the domestic market, a benchmark can be 


estimated; use of export prices may be inappropriate with respect to the domestic 


markets of some Members

--
Normally, export prices should be in line with international prices

--
Export prices may be disconnected to pricing in the domestic market

--
The Chair's language is not broad enough, as it only covers regulated prices; government policies or other actions could also distort prices; perhaps broad principles should be set out in the chapeau of Article 14

· Government regulation does not necessarily lead to distorted prices, as in the case of price regulation in the context of competition policy 

· Perhaps we cannot square the circle of what the Appellate Body said in Lumber IV (i.e., external benchmarks can be used, but only in very limited circumstances)
· Utility prices are often regulated; however, utility pricing has its own set of difficult issues

· Regulated prices can suppress prices intentionally to provide low-cost inputs and provide a benefit to industries – this is at least one situation that should be addressed

· Only after distortion of domestic market prices is established and there are no other alternatives based on the domestic market should one be able to use external benchmarks; if external benchmarks are used, they should be adjusted to relate back to the domestic market (e.g., sales terms, quality, etc.); in-country constructed benchmarks would by definition better relate back to the domestic market
· Demonstration of distortion raises very difficult issues of determining what prices would have been but for the predominant role of the government or government regulation/policy

· Use of external benchmarks would destroy the basic idea that subsidies are based on financial contributions in the territory of a Member; if no observable prices are available in the domestic market, a price can be constructed; external benchmarks should never be used

· The use of external benchmarks should be avoided as they likely lead to the elimination of a Member’s natural comparative advantage
· Engaging in dual-pricing practices is unrelated to any country's comparative advantages but results in creating significant trade distortions.

· Natural resource pricing poses special problems; in such cases, constructed prices may not reflect market value; constructed or derived prices present their own set of issues  
--
The preferred alternative benchmark to in-country market prices is cost of production plus reasonable profit margin
· The profit achieved outside of the domestic national market by the domestic supplier concerned could, in some circumstances, be a reasonable basis in that respect
