20 March 2011

Information Requests to Affiliated Parties

The Chair’s fax of 4 February 2011 advised of my appointment as Friend of the Chair on the issue of “information requests to Affiliated Parties”.  In carrying out this task, I met with Brazil, Canada, China, Egypt, the EU, Korea, New Zealand, Turkey, the United States and the FANs group (Brazil, Hong Kong China, Japan, Korea, Norway, Chinese Taipei and Thailand participated) as well as receiving additional written comments from Korea and Thailand.  I asked Members to provide their views as well as posed a series of ad hoc questions based on the Chair’s draft text of 2007.  I was also mindful of the proposals submitted by Members to date.  

The issue turns on investigating authorities requesting an interested party to provide information in the possession of a third (affiliated) party and the implications for the interested party of that affiliated party not providing the requested information.  

Many Members agreed with the inclusion of the Chair’s draft text on Article 6.1New regarding it as an important addition to the current Anti-Dumping Agreement as it establishes that investigating authorities have the right to request information which is necessary, including in relation to affiliated parties.  

Views were divided on the Chair’s 2007 draft text on Article 6.8.1.  Some Members agreed the Chair’s 2007 draft text was a reasonable basis for future improvements to the Anti-Dumping Agreement and that it was heading in the right direction.  Some Members indicated that this provision needed to strike a balance between the obligations of investigating authorities and interested parties.  Some indicated that this issue was necessarily fact-specific and needed to be considered on a case-by-case basis.  Guidance would therefore be helpful in this regard.  Some considered that Article 6.8.1 would not work as it was based on the assumption that investigating authorities were requesting information that is not necessary.  Some have also suggested that the treatment of information requests to affiliated parties provision should be moved to Annex II.

A range of views centred on the two core areas relating to the definition of control and the use of facts available and non-cooperation.
Definitional aspects
The Chair’s 2007 draft text bases the test for determining whether interested parties are able to supply information in relation to affiliated parties on ‘control’.  Divergent views were expressed on the definition of control in Footnote 31 to Article 6.8.1.  These can be broadly characterized as 

· those seeing no need for inclusion of such a definition as the issue relates more to the consequences of information not being available to interested parties;

· those comfortable with the definition contained in the Chair’s 2007 draft text;
· those seeking amendments to the definition to narrow the definition of control, including removal of the concept of ‘significant influence’; and

· those seeking amendments to the definition to widen the definition, including inter alia, non-legal relationships or the use of the term ‘related party’ rather than ‘affiliated party’ as the basis for a definition of control.
Some Members that were of the view that the 2007 draft text was too restrictive, considered that it needed to also look at relationships where there are common interests beyond the notion of control, for example, where there is an exclusive distributor in the importing country.  Some considered that a definition of control should be based on ownership of a specific percentage shareholdings and/or voting power; or should be based on international accounting standards.  Some also indicated that a definition of control should not be limiting and should depend on the circumstances of each case, particularly as there may be no legal relationship between an interested party and an affiliated party.  Some considered that Footnote 31 should not reach a conclusion of control but rather provide guidance on possible criteria.  

Views also differed on whether control should be defined in relation to a related party, rather than affiliated party.  In this regard, some Members referred to the different definition of control in the footnote to Article 4.1 in the context of ‘related party’.  Some considered that the different definition in the first sentence of Footnote 31 to Article 6.8.1 could have legal significance including in the context of the Agreement as a whole.  Some preferred the term ‘related party’ as it incorporates a broader kind of relationship including non-legal relationships.  Some considered that Members were already using the WTO Customs Valuation Agreement (which refers to related party).  Some were of the view that it would not make sense to have a reference to related party as interested parties would have control over related parties and the purpose of Article 6.8.1 was to deal with situations where there was not control.  Some noted that it was difficult to prove non-control rather than a controlling relationship.

Other definitional aspects of the Chair’s 2007 draft text were raised.  Some considered the terms “best efforts” and “reasonable steps” as ambiguous and/or subjective; and that this language juxtaposed against an obligation created legal uncertainty.  Some saw merit in the use of such soft terms as the thrust of Article 6.8.1 was to provide guidance on what both investigating authorities and interested parties must do to ensure balance in the provision.  It was also suggested that this language could be better expressed through an explanation of what is required of both interested parties and investigating authorities.  Some suggested that this language was linked to the references to facts available and non-cooperation so if the term ‘best efforts’ was removed, then the sentences relating to facts available and non-cooperation would also need to be removed.

Facts available and Non-cooperation
This brings me to the references in Article 6.8.1 to facts available and non-cooperation.

It may be useful to go through the Chair’s 2007 draft text.  That text indicates the efforts to be made by both interested parties and investigating authorities and the sequencing, if you like, of the various steps involved.  First, an interested party must substantiate that it does not control another party.  In addition, an interested party must use its best efforts to obtain requested information.  Some Members indicated that this is important as usually a dialogue between the interested party and the investigating authority contributes to evidence of best efforts undertaken by the interested party.

Next, the investigating authorities, having requested the information, need to consider “the importance of the information”, which the authorities reasonably consider may be necessary (as provided in Article 6.1New).  This indicates that the investigating authorities then need to make a decision on whether to maintain the request – either in the same form or modified – and if so, are obliged to take “reasonable steps” to support the interested party’s efforts.  Some suggested that this could involve directly sending a questionnaire or other written requests to the affiliated party.
Where the affiliated party does not supply the necessary and important information, the Chair’s text provides that the investigating authorities may base their determinations on Facts Available but not deem the interested party to be non-cooperative.

Views were divided in particular on the last sentence of Article 6.8.1 relating to not deeming an interested party to be non-cooperative.  Some Members considered that this last sentence is problematic, unnecessary and undermines the concept of Facts Available (by suggesting that there is either full cooperation or non-cooperation when there may be partial cooperation).  It should therefore be deleted.  Some also considered that it suggests introducing a type of ‘adverse’ facts available into the Anti-Dumping Agreement (which would have serious consequences for the Agreement as a whole) and would undermine the current balance in the last sentence of paragraph 7 of Annex II in relation to Facts Available.  This therefore needed to be avoided.  

On the other hand, some Members wanted the last sentence retained as they considered it balances and is intricately linked to the previous (i.e. third) sentence of Article 6.8.1 relates to ‘Facts Available’.  In this regard, some Members considered that it guarded against the use of ‘adverse’ facts available.  By virtue of this, they argued that should the last sentence be deleted, then the third sentence would also need to be deleted given its reference to facts available.  It was also suggested that the two sentences could be combined to remove the explicit reference to ‘facts available’.

Those seeking the deletion of the last (fourth) sentence saw the deletion of the third sentence as removing a necessary procedural step.  It would therefore leave the investigating authorities at the point where they were unable to take reasonable steps to support the interested party’s efforts to obtain the information.  In other words, Article 6.8.1 needed to be coherent internally.

Some also suggested that the third sentence should be deleted as the right to facts available is already established under Article 6.8 and Annex II.  Some suggested the text of the third sentence could be improved to include that the investigating authorities may nonetheless use other sources reasonably available to complete or replace the necessary information.  This would avoid the need for the reference to facts available and the inclusion of the last (fourth) sentence.  Others suggested that the third and fourth sentences could also be combined to indicate that despite the cooperation of interested parties, the authorities may not use information which is less favourable to the interested party than if it did cooperate.

Some also suggested that there needed to be a confidentiality assurance included in the provision which could also encourage cooperation.

Finally, I hope that I have accurately summarised the full range of views expressed by Members.  As you can see, these were very fruitful and considered discussions.  Thank you Mr Chairman for the opportunity to serve as a Friend of the Chair on this issue.
