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Material Retardation
· A good number of delegates requested consultations on the issue (Canada, Egypt, China, Japan, Argentina, Australia, South Korea, South Africa, India, United States, the European Union and Brazil). Follow-up meetings were held with a number of delegates to explore options and pose possible solutions. Turkey, Pakistan, India and Norway provided written comments.
· Most delegates re-stated their countries’ position and the exercise provided a useful “stock-take” of where things are at in the negotiations. Delegates were also prepared to offer solutions to how they considered the issues could be resolved.
(In terms of) the Range of views expressed:

· There was a general feeling from the delegates that the current rules around material retardation needed to be clarified and expressed the desire to develop some good, workable, rules;
· Many delegates considered the Chair’s 2007 text overall went in the right direction, even if they didn’t agree with all of its elements;
· The consultations provide members with a good opportunity to further discuss Korea’s non-paper (tabled at the December 2010 Rules Group meeting) and there was a general belief that some elements of the paper are worth-while exploring further.  These elements are noted below.  

Main Issues

(1)
When an industry is “in establishment” (more specifically at what point an industry ceases to be “in establishment” so that the provisions of actual injury and threat thereof apply, rather than those of material retardation)
· Acknowledged by delegates that this is a key issue;

· Most delegates were comfortable with the need for “a genuine and substantial commitment of resources” to have been made by the domestic industry; and were of the view that some production of the good in the importing country was ok and that the concept of “commercial volumes” was a viable proposition (as a ceiling) [other suggestions were that the term “commercial volumes” could be further defined or substituted with a similar expression]
· A few delegates considered that if there was any production, then the situation fell outside the definition of “industry in establishment”. The situation then fell into an actual or threat of material injury determination;
· There was some confusion/concern over the term “not previously produced in the territory of the importing member” (in the Chair’s 2007 text).  Some members thought that an industry wanting to re-establish itself (after discontinuing production in the past) should not be prevented from claiming material retardation if the current situation warranted it. 
(2)
The footnote 14 (exception)

· the most controversial element to the Chair’s 2007 text (acknowledged by most, if not all delegates);
· seems to have been designed to address some developing countries’ concern that the current material retardation (and injury) rules prevent an industry established before the development of the domestic market, from seeking recourse from dumping, even though they are suffering no actual injury but they wish to develop themselves to take advantage of increasing domestic demand;

· The specific situations referred to in Egypt’s papers
 (and expanded on during the consultations) are:

-  embryonic companies (including newly-established companies);

-  restructuring (including recently-privatised) industries; and

-  Upgrade of production facilities;

· A number of members noted their concern that even if footnote 14 effectively catered for these situations, it could lead to unintended consequences such as capturing an industry in decline rather than in establishment; 

· A number of members also considered that some of these situations simply don’t warrant a material retardation determination. For instance, the material retardation provisions were never intended to cover new producers in an already-established industry wishing to develop themselves to meet increasing domestic demand. 
· Many members were in favour of footnote 14 being deleted entirely. 

· During consultations delegates were asked to think of ways to resolve the differences between members on this issue (and to acknowledge that there could be legitimate reasons for investigating authorities using the footnote 14 exception). 

· Solutions presented to delegates, but generally rejected, were:
· keep the threshold percentage concept in footnote 14, effectively putting a “cap” on the use of the footnote 14 exception;

· Negotiate a change in the current 10% percentage, either up or down, according to the degree of flexibility members decide is appropriate;
· During my initial consultations with delegates, some suggested the situations the proponents of footnote 14 are experiencing in order for them to feel the footnote is warranted, should be looked at in more detail.
· This could lead to these situations being addressed in another way, either through the current rules of the AD Agreement or possibly through changes made to certain provisions of the Agreement.
· Further meetings took place with Egypt to obtain additional details/clarification about the particular situations it is referring to in its proposals (and which it considers are not addressed under the current material retardation provisions of the AD Agreement).
· Further discussions also took place with other delegates to explore other ways to address these situations.
· On the basis of these discussions it was considered that there is possibly enough scope under the current material injury and threat of injury rules in the AD Agreement, to address a number of these situations. These situations include:

· Upgrade of production facilities; where it was generally considered (and acknowledged by Egypt) that established companies upgrading their production facilities/starting a new product line have recourse to the existing injury provisions if suffering injury due to dumped imports;

· Restructuring (including newly-privatised) industries; where an injury or threat of injury examination could be based on economic factors and indices other than profits (which may not be a good injury indicator for newly-privatised industries); or where the injury examination under Art. 3.4 could involve “potential” declines in certain factors.
New Company in a Developing Market 
· After discussions with Egypt, it was determined that this situation often involves an existing industry selling to the public sector but a new investor is prevented from entering the market and selling to a growing commercial sector.  Their establishment is being materially-retarded due to dumped imports, but they can not claim material retardation because there is already an established industry (in the public sector).
· One example, particularly relevant to many developing countries, is producers selling to the military sector while an existing but smaller civilian market is being supplied by dumped imports from abroad.
· An option explored was whether this situation could be addressed by acknowledging that there could be two distinct market segments (with a domestic industry being materially retarded in one segment but not the other).
· The AD Agreement already recognises that a market for a good can be divided into two separate geographical markets (or “territories”) with the producers in each territory being regarded as a separate industry.  Article 4.1 (ii) provides that injury may be found to exist in a distinct geographical market under certain circumstances.

· If such an option was to be further explored by Members, in terms of a new company in a developing market situation, it would likely need to involve a consideration of:
· the extent to which this situation is analogous to the separate “territory” situation under Art. 4.1 (ii) which the negotiators of the AD Agreement obviously considered warranted an exception to the usual one territory/one industry rule.  This would provide an indication of whether a separate market segment situation is also worthy of such an exception;
· how would the exception be defined to ensure that the exception targets the intended situation? For instance, the Art. 4.1(ii) exception seems to include all three injury scenarios (i.e. material retardation, material injury and threat of injury). 
· whether the imposition of AD measures on goods intended for a particular market segment (e.g. the civilian market as opposed to the military market) could be administered and enforced?
· Other options posed in order to address the footnote 14 issue included:

· introduce a proviso that if significant progress has not been made to establish an industry within a certain period (such as one year) following the imposition of an anti-dumping duty, the anti-dumping duty should be withdrawn;
· address the situation under the S&D provisions of the AD Agreement (Article 15);
· conduct simultaneous injury and material retardation cases in respect of the existing companies and the new company (i.e. on the basis that the two are not mutually-exclusive concepts).
(3)
Evidence Needed (to make a material retardation case)
· Most delegates were reasonably comfortable with evidentiary standard and factors listed in the last sentence of the Chair’s 2007 text.  However, improvements could be made, such as:
· the obligation, to take into account the factors listed, being made more mandatory;
· the addition of factors to strengthen the evidentiary standards and to provide further guidance to investigating authorities;

· the wording could be clarified to note that some factors were more important or tangible than others.
(4)
Causal Link Requirement 

· Most delegates recognised that the Chair’s 2007 text did not explicitly address the need for there to be a causal link between the material retardation and the dumped goods.  Some possible solutions suggested were:
· explicit text noting the need for a causal link determination (a number of delegates suggested the “non-attribution” language from Korea’s non-paper could be used);

· a cross-reference in the Chair’s text to relevant articles in the AD Agreement;
(5) Standing Requirement (Art. 5.4)
· A number of delegates considered standing requirements should be based on production capacity (not volumes) to reflect the fact that industries in establishment may not yet have commenced meaningful production volumes.
� See TN/RL/W/105 (2003), TN/RL/GEN/40 (2005), TN/RL/GEN/122 (April 2006) and TN/RL/GEN/122/Rev.1 (June 2006). 





